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Minister .. Ministre

of NaturalResoura!SCanada . deS RessourcesnaturellesCanada
~ CGnada)(1A 054

~, 3.120001 SECRET

The Honourable John F.Hamm, M.LA
Premier of Nova Scotia
P.0. Box 726

Halifax, Nova Scotia B3J 211

Tbe Honourable Brim Tobin, P.C., M.H.A.
Premier of Newfoundland and Labrador
p.a. Box 8700

St.lohn's, Newfoundland AIB 4J6

Dear.Premiers:

On December 31, 1999, Mr. Stephen Owtn, my Crownagent, submitted a report on the
results ofms consultations with your representatives. I h.avenow completed the review

of the report.
- -

This letteralsoaddress~stheF~bruary10,2000letterthatI receivedfromthe Honourable
Brian Tobin regardinr; the establishment of the arbitration panel.

Th~ report shows that Mr. Owen made considerable progress in-n.arrowingth_egap
between the Newfoundland and Nova Scotiapositions. Mr. Owen also advised me that
the completion of the consultations satisfied all.statutory pre-conditions for me to refer
the offshore line dispute to an arbitration tribunal

Based on Mr. Owen's report, I have decided to establish an arbitration process with two
diStinctphases. Bothphaseswillconsistof pleading,ht:arlnganddecisionunderthe
dispute ~emeIIt provisiocs of theCanada-N~wfound1andAtlanticAccord
Implementation Act and the::Canada.Nova Scotia OffihorePetroleumResourcesAccord
Implementation Act.
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Phase1wiU determine:whether the line cfi.vicllilgthe respective offshore areas of the

province of Newfoundland and Labrador and the province of Nova Scotia has ~
resolved by agreem~. Phase II will determine, in.the absence of any.agreement, the liD.C
dividing the respective offshore areas of the province ofNewfoundlan.d and Labrador M.d
the province of Nova Scotia.

The three-member arbitration tribunal will be:

TheHonourableJustice~rard LaForest. Chairperson
- Mr. Leonard Legault, nic:mber;and
- Dr. James Richard Crawford, member.

.,

The tribunal will be asked to make its final decision within 18 months. The GovernD1.ent

of Canada will be3r the costs oftbe tribUDaJup to a total budget of one and a haJfmi11ion
dollars. Enclosed,foryourinformation,is a copyof thetermsofreferen~ for the
arbitrationprocess.

I will be making a public announcement oftbe establishment of the arbitration tribUD.al.
FoUowing the announcement, and once thetrlbun.a1members have had time to prepare,

the Chairperson, Justice:Worest, will contact Counsel for each provine<:to start the
process.

I believe that the two-phase arbitration tribuca1is balanced, efficient and fair. The
process will also ensur~timely resolution of the issue. As I have indicated in the past,
timely resolution,will ensure that our governments' objective of job creation and
l:Conomicgrowth through offshore resou~e development will be realized. This will
enable industry, including those:companies with existing permits requiring conversion to
exploration lice:nces,to make informed investment decisions.

I would like to take this opportunityto !bankyou for your cooperation in these
consultations.

Yours sincerely.

Enclosure: (1)



TERMS OF REFERENCE

Terms of Reference ro EstabUsb an Arbitration Tn"bunaJ for the Settlement of a Dispute

Concerning Portions of the Limits oftbe Respective OtIsbore Areas as Defined in the
Ca.nada-NovaS~tia Offshore Pdrol.eum Resources Accord Implememanon Act and the

CanadtrNewfolUtdl4nd Atlarttb:Accord Implem~n/4tWn Act

CONSIDERING that a dispute bas arisen between the:Province ofNcwfoundland and Labrador
end the Province of Nova 5cotia concemlng portions of the limits o(.,their respective offshort:
~ ("offshore areas'') 3.Sdefined in the Canada.NqwfoundlandAtlantic AccordImplementation
Act, S.C. 1987, colS ("Canada.Newfoundland Act") and the Canada-Nova Scotia OffShore
Petroleum Resources Accord ImplemcntaticnAct, S.C. 19&8,c.3 ("Canada-Nova ScotiaAct'');

CONSIDERING that the Govamncnt of the Province of Newfoundland and Labrador and the

Government of Province:of Nova Scotia ("Parties")have expressed a common d~e to bave the
dispute refmed.to an arbitration Tribunal for resolution;

CONSIDERING the responsibility of the Federal Minister ofNa1uml Resources ("Federal
MjDister'') to determine the constitution and membership of an arbi1rntion Tribunal and the:
procedure for the settlement of the dispu~ after consultation with tb.e parties;

An arbitration Tnounal is hereby e.stablishcd with the following constltutioo, membership a.UJ.l
procedure(''Tenn.sof Reference"): .

ARTICLE ONE
THE DISPUTE

1.1 There is a "dispute" between the Provinceof Newfoundlandand Labrador and the
province of Nova Scotia Witb.inthe meaning of Section 6.2 of the Canada-Newfoundland
Act and Section 48.2 of the Canada-Nova.ScotiaAct; the FederctlMinister has been
unable, by means ofnegonation, to bring about a rosolutionof this dispute; and the
Federal !v1lnistcr,pursuant to the mentioned legislation,hereby refers this clisputeto
arbitration in a.ccordancewith the Terms of Reference set out herein.

ARTICLE TWO
THE TRIBUNAL

2.1 An arbitration Tribunal ("Tribunal) js established consisting oftbree members, rwncly
Hon. Gernld LaForest,
Mr. Leonard Le:ga.ult,
Dr. lames RichardCrawford.
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2.2

..

The Chairperson of the Tribunal is Mr. Qaald LaForest.

If any member of the Tribunal is un,ab1eto act.,the Federal Minister, after consultation
with the Parties, shall name a rcplacE:1!lentwithin a period of30 days from the chte on
which the TribUIJalD.otifiesthe:Parties and the (3Qvemmentof Canada of the vacancy.

2.3 The place of the arbitration shallbe Ottawa, where the Tribunal shall bave its scat.
Notwithstanding the foregoing, the Tribunal may hold hearings outside of Ottawa.
Members of the Tribunal may also hold m~tings, conferenceC4llsmd deliberations
outside of Ott3.wa,at theu-discretion.

2.4
.',

Aftcr consultation with the Cfuvemmentof Canada and the Parties, the Tribunal shall
appoint a Registrar and prescribe the Registrar's duties.

2.5 The Tribunal may employ suff and procure services and equipment, subject to the
provisions of Article Twelve below.

ARTICLETHREE
THE MANDATEOF THE TRIBUNAL

3.1 Applyingthoprinciplesof intemationallawgoverningmaritimeboundarydelimitation
\Vith such m.odif1.C3ttonas the circumstaJ1ces require, the:Tnounal shall deterrnjn.ethe line
dividing the respective offshore areas of the Province of Newfoundland and L3brndor and
the Provin~ of Nova Scotia, as if the:parties were states subject to the same rights arid
obligarlons as the Government of Canada at alll1:levant times.

3.2 The Tribunal shall, in accordance with Anicle 3.1 above, determine the line dividing the
re.",.pectiveoff.shoreareas of the Province of Newfoundlat1dand u.brndor and tht:
Province of Nova Scociain two pJ~

(i) In the first phase, the Tribunal sball determinewhether the line dividing the
r~spectiveoffshore areas of the Province of Newfoundland and Labrador and the

Province of Nova Scotia has been ~lved by agreement.

(ii) In the second phase, th~ Tribunal shal1 determine how in the absence of any
agreement the line dividing the respective offshore areas of the PrOviD.ceof
Newfoundland and Labrador and thl: Province ofNovll 8cotia shall be
determined.
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4.1

ARTICLE FOUR
PHASE ONE PROCEDURE

The following pro~ure wi.Jlapply in Phasr:One:

(I)

(ii)

(Ui)

(iv)

Within three (3) months of the establishmentof the Tribunal, the Parties shall file
M~oria1s on the question of whether, in accordancewith Article 3.2(i) above,
the line dividing tb.e~-pective offshoreareas of the Province of Newfoundland
and Labrador and the Province of Nova Scotia bss been resolved by agreerru::nt.

Within one (1).month ~ft~ filing of the Memorials, ~~Parties shall file Counter
Memorials.

Within one (1) month after filing of the Counter Memorials, the Tncunal shall
conveD.ean oral hearing.

Within two (2) months after the oral he3ring the Tribunal shaHrender its decision.

ARTICLEFIVE
APPUCATION TO RESERVEDECISION

At the conclusion of the ocl hearing of the first pMs~ rermed to in Article:4, above,
either Party may request the Tribunal to reserve its decision on the first phase question
until the conclusion of the oral hearing of the second phase referred to in Article 3.2(ii),
above:.

5.1

6.1

ARTICLE SIX
PHASE TWO PROCEDURE

The fonowing procedure wiU apply in phase two:

(i) Within three (3) months after a decisionof the Tribunal that the Jine has not been
resolved by agreement, the Parties shall file Memorialson the question of how in
accordancewithArticle3.1above,thelinedividingtheItSpcctiveoffshoreareas
of the Province of Newfoundlandand Labrador and the Province of Nova Scotia
shall be dctrnnined.

(li) Within two (2) months after filing of the Memorials. the Parties shall file Counter
Memorials.

(ill) Within two (2) mouths after filing ofthc Counter Memorials, the Tribunal shall
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7.1

convene an Ota! hearing.

(iv) Within four (4) months after the oralhearing the Tribunal shall tender i~ decisIon.

ARTICLE SEVEN
TECHNICAL ISSUES

The Tribunal shall describe the line in a technicallyprecIsem.anner. To this end, the
geometric nature of all the elements of the line sha11be fully described, as shall all points
and elements involved in the construction oft11eline, and tb.~.positionof all the points
mentioned shall be given by reference to tl1.eirgeographicalcoordinates in the North
AmericanDatum1983(NAD83)geodeticsystem.

7.2 TheTribunalshall,for illustrativepurposesonly,inilicatethe CO~ of the lineon a
Cunadian Hydrographic Service chart, series 4000.

7.3 Notwithstanding the:foregoing, the Parties shall be nee to employ whatever illustrations,
charts and geodetic systems they choose in support of their pIeudingsand arguments
b<;:forc the TdbunaJ..

7.4 After consultatioD with the parties, the Tribunal shalI appoint all independent tecbniccl
expert to assist it in carrying out the duties specified in.Articles 7.1 to 7.2 above.

ARTICLEEIGHT
ADDmONALPROCEDURES

8.1 Subject to the provisions of these Terms of Reference and after consultation with the
parties, the Tribunal sha!l decide on its procedures and on all questions respecting the
conduct of the arbitration.

8.2 The TribuTJalmay hold one or more prepm-atoryconferences,to consider such matters as
it deems appropriate.

8.3 A Party's written.pl~ings shall be communicatedby the Tn"bunalto the other Party and
to the TribUJJal'stl:Chnica1expert, once the corresponclingpleading of the other Party has
been re<:civedby the Tribuna).

8.4 Oral arguments shBllfollow the written pleadings and sball be presented at a hearing to
be held at a place and dates determined by the Tribunal after consultations with the
Parties.
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8.S

8.6

~

111eParties shall be representedat any hearing by the;r.respective Agents or Deputy
Agents and by such counsel. advisors and experts as they choose.

111e technical expert appointed by the:;Tribunal shall be pr.c:sentat any hearing.

8.7 The time periods specified in this AGreementmay be extended by agreement of the
Parties or, in 1h~absence of such agreement,by the Tribunal on application by a party or
on its own motion, but, in eitha case, for only such longerperiod of time as may be
reusonably necessary to ensure the fairn.essand e.ff~tiveness of the arbitration.

8.8 Eachparty sIWIann~ to itswrinc:npleadinGsa copyof all49Cumentsor othermaterial
rc1erredto in its pleadings and on which it i.mendsto rely during the hearing. In the:event
that a party intends to rely during the hearing on docum~nt:sor other materiiIInot
previously annexed to its written pleadiDgs,it shall provide copies of these to the
Trlbunal and the other Party no later thm 30 days bcfore the hearing, or at such other
time agrc~ to by the PartIes or detemUn.cdby the Tribunal after consulta:tlonwith the
Parties.

8.9 Unless the Parti~ agree, no Party shall invoke in support of its ovm position or to the
detriment of the position o[the other Party proposals or counter proposals made with a
view to concluding an agreement or th~ Terms of Reference.

8.10 Written and oral submissions and all hearings shall be in French or English. Decisions
and orders of the Tribunal shall be rendered in French or English, with translations
subsequentlymadeavailablein Frenchor Englishasthe casemaybe. Verbatimrecords
of the hearings shall be:produced in French or English, with translations subsequently
m.u:1cavailable in Frmcl1or English as the casemay be.

8.11 The Tribunal shall provide for tnmsIationand interpmation services where necessary for
the efficient conduct of the arbitration.

ARTICLE NINE
DISCLOSURE OF DOCUMENTS

9.1 Eachparty shall be entitled to request from the other party documents and information
relating to the w$pute in the possession oftb~ other Party, and that other Party shall
furnish such d.ocume.:ntsand information to the requesting Party ("document discovery'').
The terms of such document discovery. including applicable time periods, shall be
determined by agreement between the Parties or, absent such agreement, by the TribUMl,
in its discretion, after consultation with.the Parties.
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9.2

10.1

10.2

Each party shall be entitled to request documentsand information relating to the dispute
that wereprovidedby theotherPartyandarein thepossessionofth.eGovernmentof
Cunada, iUldthe Government of Canada shall make provision for review of such
documents :md infoanation by both Parties within 30 days from any such request. Where
any such documcn.tano1Jor informationwould be:pr.otectedunder the Access to
Information Act or the Privacy Act ofCew;rda,the Governmentof Can.adawill consent to,
or make its best efforts to obtain fromthe third party, within the meaniog of theA.ccessto
Information Act or the PrivacyAct, a ~lease of any such duty of confidentiality to whi,h
the dOC\UI1entmionor information is subject for the pwposes of tbis arbitration; and the
Parties will undertake as may be necessaxyto preserve the confidentiality.

'.

ARTICLE TEN
AGENTS

Each party sba.11desigmrtean Agent for the purposes of the arbitration and shall
communica~ the name and address of its Agent to the other Party and to the Chairperson
of the Tribunal within 30 days of the date of these Terms ofRefere.nce.

Each AgttJ.t so designated sball be e1J.titl~ to appoint a Deputy to act for himlher when
necessary. Tbe name and address of any Deputy so appointed shall be communicated to
th~ other Party and to the Chairperson of the Tribunal within 30 days of his /her

appointm,ent.

10.3 Agents shall be responsible for advocatingthe positions ofthcir Governments and '

conducting the arbitration before the Tribunal. To thIs end, Agents shall:

(1)
(2)
(3)

p~ and submit written submissionsas required to the Tribunal;
Present oral arguments as requiredbefore the Tribunal; and
Consult with the Tribunal and/or its staff, Registrar or technical expert as
requested by the Tribunal.

ARTICLEELEnN
PUBLICACCESS

11.1 'Thewritten pleadings may not be made publicuntil the oral hearing hascommenced.
EachPartysluU communicateto thepubliconlyits writtenpIeadmgs.

11.2 A party may make public the verbatim records ofits submissions at the oral hearing.
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11.3

12.1

12.2

As a general.mztter all hearings shall be open to the public. However, the Tn"bunalmay
hold hearings in c~ra on application of a party where it is reasonably necessary to
respect a duty or undertaking of confid~tiality of a Party errof the Qovernment of
Canada.

ARTICLETWELVE
COSTSANDBUDGET

Each Party sball be solely responsible for all of its own costs and expenses ic.C\1ITedin the

preparation and presentation of its case in the arbitration.. '.

The costs and expenses of the <1Ibitration,includingthe remuneration of memb~ of the
Tribunal and all costs and expenses of the Tribunal. including in respect of staff
employed, services procured and provided aDdany independeIJtexpert engaged in the
course of the:arbitration, shall be borne by the Governmentof Canada.

12.3 The I'I:munera.tionof the members oftbe Tn],unal shaUbe:

(1) Chairperson: $1,400.00 CDNper day plus reasonable expensesj
(2) Member: $1,250.00 CON per day plus reasonable expenses.

12.4 The TrlbunaJ. sball record the Tribunal's expenses in detail and render a final account of
tht:ID.to the Gove:rn.ment of Canada.

12.5 All ~ounts referred to in Articl~ 12.2 - 12.4 above are limited by the approved budget
ofup to Sl,5oo,000CDN,or up to sucl1otheramoun.tas shallbesetby theGovernment
of Canada,afrerconsultations v.riththe Tribunal.

ARTICLETHIRTEEN
DECISrONOF TRIBUNAL

13.1 All decisions and ord~ of the Tribunal shall be made by a majority of its members, after
deliberation among all members of the Tribunal.

13.2 AJI decisions and orders of the Tribunal shall be in writing 3%1dsbBll set forth the reasons
ODwhich they are based. A member of the Tribuml shall be entitled to attach to it$
uedsion or order hislber individual or dissenting opinion.

7



"
\ "

13.3

13.4

Cl

All decisions and orders of the Tn"bunalshaIlbe rendered and tr.amrnittedto the Parties
within the ~ortest reasonable timc. The Tribunal's final decision(s) concerning the
bsues set out i.nArticle Three above shall also be tr.msmittedto the Government of
('~n~rf~.

A Party may make public the text of the Tribunal's decisiorLSand orders including any
individual or dissenting opinion.

ARTICLE FOURTEEN
FINALITY ".

14.1 All decisions and orders ofth.e Tribunal shall be final and binding on the Parties and the
Govemm~t of Canada, subject to dIe provisions of these Terms ofReferencc::and
applicable law.

14.2 A party may refa to the Tribunol any dispute with the other Party ns to the Meaning and
scope of the Tribunal's decisions :mdorders no later than 30 days after the date of the
decision or order.

14.3 The Tribunal Is empowered to COI1'eCtmy material error rdating to its decisions and
orders at the ~uest of either Party no later than 60 days after 1h.edate oftbe decision
order.

ARTICLEFJIiTEEN
REGULATIONS

5.1 Th.eFederal Minister shalt recommend that th~ Governor in COWlcilby regulations made
pursuant to :sections5 (1)t 6 and 48 (S) of the Canada-Nova Scotia Act amend to the
extent D.ccessarythe dc:scriptionof the portion oftbe Jimitsset out in Schedule I of the
Canada.Nova Scotia Act in rc:f1ationto whichthe dispute arose, and by regulations made
pursuant to sections S (1),6 (S) and 7 of the Omada-Newfoundland Act prescribe the line
in relation to which the dispute 3ro5e,for the purpose of paragraph (a) of1b.edefinition of
"offshore area" in section 2 ofthc Canada-Nl:wfoundJandAct, the whole in accordance
with the outcome of the arbitration determiningas between the Parties the line delliniting
their respective offihore areas as set forth in Article Three oftbis agreement.
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