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(COURT RESUMES AT 9:30 a.m., AUGUST 28, 1991.)

(ACCUSED IN DOCK)

THE COURT: This is the adjourned hearing from yesterday

and we're resolved into a voir dire session
without the jury and with the jury excluded from
the court room. As you recall from yesterday,
they have been told to come at 1:30 this afternoon
and we will then proceed with the hearing proper
or the trial proper. What will happen at that
time, of course, is I'll be giving my introductory
remarks Or instructions to the jury. Crown
counsel then, Mr. Allman, I believe, will be
asked to give his opening address to the jury and
we'll proceed with the calling of the first
witnesses.

Counsel had indicated yesterday that there
were a number of matters they wanted toc discuss
at a voir dire sitting and I have - counsel have
met with me this morning and gone over a number of
matters. Mr. Allman, you had a number of points
you wanted to raise first, perhaps you could raise
them in order.

I want to point out that this is a voir dire
session and nothing that transpires here may be
reported outside the court room or in the media

until after the whole trial is completed.

MR. ALLMAN: Yes, My Lord, there were a couple of purely

routine logistical gquestions I wanted to mention.
One was this, we would respectfully suggest - and
by we I mean all counsel including Mr. Furlotte -
that you might consider on Fridays having a
lengthy morning session, lengthier than usual, and
then adjourning Friday afternoon. Two reasons for

suggesting this, the first is that in considera-
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tion of the jury, I notice from the jury list that
some of them are going to have to travel an hourxr
or so to get here and an hour or so to get back.
If we're sitting 9:30 till 4:30 or thereabouts
every day of the week they're not going to have
any opportunity to do their businesses, the
various things they have to do, except on
Saturdays when a lot of things are closed so it
wculd probably be convenient to them. 1t would
also be convenient to counsel. We have witnesses
whom we have to meet and interview and if we're
going to be doing that on Sunday that leaves very
little time for certainly the Crown and probably
also the defence to do their - you know, we have
private matters of our own that we have to attend
to as well, so if we could consider that we're
only talking about missing a couple of hours, two,
two and a half hours a week, and 1 feel it would

be a real assistance.

Well, on that point, I gather there's no dispute with

other counsel or Mr. Furlotte particularly, and
there certainly isn't as far as the Court is
concerned, and 1 would suggest that we follow your
suggestion and perhaps rather than try to get a
full day in on Friday we have what they call in
the school system a long session, or they used to
a hundred years ago when i went to school, so
perhaps we could stop at one o'clock or something
like that on Friday. I'm guite sympathetic to the
position of counsel, particularly, because if they
have to see witnesses on weekends and so on it
crowds it up very much for them. Next week is

Labour Day, of course, we won't be sitting on



10

15

20

25

30

35

Do
ot
o0

Voir Dire

Labour Day, but otherwise we will be going right
through. Thanksgiving comes along there somewhere

in October, I think.

MR. ALLMAN: I believe so. The other logistical matter I

wanted to mention is this, Your Lordship at one
point indicated, I think very early on in this
trial, that you would normally expect all counsel,
all Crowns, all defence, to be present. We would
ask your permission, and we'll be asking it every
time we want to do this, for on occasions one of
either Mr. Sleeth or Mr. Walsh to be absent. 1I'll
be present all the time, so will Mr. Furlotte, but
if co-counsel, and that includes co-counsel for
Mr. Furlotte if and when he obtains co-counsel,
could be absent from time to time there are
matters, interviewing witnesses and other matters,
that it will be of help if they can be out doing
while we're on our feet in court. Your Lordship
mentioned at one point that you did want a
continuous flow to this case and so do we all.

I think such permission would assist in a
continuous flow of the case but we would ask for
permission every time before - I might get up in
the morning and say, can Mr. Sleeth be absent this

morning, something of that kind.

THE COURT: Yes, well, I have nc objection to being

flexible in that regard. I think counsel know why
I suggested that originally and of course I
emphasize again that the only person really who is
gualified to address a jury at the close of the
case are - close of the trial - is some counsel
who has been present throughout, so in excusing

people from any appreciable portion of the trial
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you're excluding the possibility of them

conducting that address.

MR. ALLMAN: I think those are the only two logistical

matters. We did mention the question of
photographs but I think perhaps we can resolve
that when that question arises. We meptioned that
we'd made a change in the witness order and Your
Lordship and Mr. Furlotte are aware of that. The
other matters that I know of are these. I under-
stand Your Lordship 1s going to give your rulings
on the various matters that were the subject of
the voir dires earlier so we'll be awaiting that,
and Mr. Furlotte, I understand, has a motion to
sever. We'll have to deal with that and Mr.
Sleeth is going to deal with that, that's a topic
on which he is apprised. Another matter that we
will have to raise is this, there are one or two
contentious areas apart from the voir dire topics
we've already dealt with. Mr. Furlotte has been
good enough to mention to me what they were and
we'd like some sort of preliminary ruling on that
because I need to know whether I can mention them
in my opening address, so we can do that after the
topic of severance. The other matter is that Mr.
Furlotte served me with a notice of motion for a
stay of proceedings but I'm not in a position to
deal with that today. I only received the notice
on Monday. 1 received this morning a number of
authorities that Mr. Furlotte proposes to rely
upon. Part of that motion is basically a
completely different topic that I don't know very
much apout and I need to make ingquiries about that

and I don't think I could be ready for that motion
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before the end of next week, so possibly we
could do that - provisionally we could put that
down to be done a week this Friday morning. I

think those are all the matters that I'm aware of.

THE COURT: Yes, thank you very much, then, Mr. Allman.

The questions - you said the controversial matters
that concern your opening remarks to the jury, you
suggested those be dealt with along with sever-

ance, did you?

MR. ALLMAN: No, after severance.

THE COQURT: Oh, after severance, yes. Well, now, Mr.

Furlotte, there have been a couple of things
mentioned. Severance - you did indicate to me
that you would be applying this morning for a
ruling on severance, or for severance really,
and I believe Crown counsel indicated they
would be prepared to state their views on that

at the time, so do you want to proceed with that

now?

MR. FURLOTTE: Yes, My Lord. My Lord, to deal with the

motion for the severance of counts I have not
prepared any formal motion motion because I think
the law is quite clear that there is a discretion
on the Crown to join more than one count of
murder in an indictment. However, it ought not
be to the prejudice or the detriment of the
accused. My Lord, we maintain that there should
be a severance in all these counts of murder
except for the Daughneys, the Daughneys should be
tried together since the - I won't say murders,
but at least the killings appear to have occurred
at the same time and as one circumstance of

events.
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1'd like to bring to the Court's attention
that there's been quite a time span between the
murders - or at least the alleged murder in the
Flam incident and the one in Mr. Smith. One is in
May, the other is in November.

There's been much publicity in this case and
in that publicity I think it's quite clear that
the law, laws of evidence prevent the character of
an accused person being brought into evidence.
Unfortunately in this case everybody has some wild
idea about the character of Mr. Legere, be it true
or be it not true. Even if the character surmised
by the media of Mr. Legere, which was also put in
a bock called "Terror", which evidently there's at
least one member of the jury who has read the
boock, "Terror". 1In normal circumstances character
evidence is not allowed in court even if it's true
because it would prejudice the accused. In this
case the media has run rampant with their views of
Mr. Legere, their ideas that he's anywheres from
just a violent person to a serial killer. There's
been comments as to his being a psychopath. I
don't know how we can escape that in the trial,
but nevertheless, the more often - by having these
all tried together Mr. Legere's character is going
to be under constant attack for each and every
case, and I'm concerned about the added effect
that it's going to have at the end. There's a
potential risk factor that the jury is going to be
considering. If they were only considering one
murder charge, one set of facts, there may be

reasonable doubt, but if they're going to consider
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that - I'm not going to say that doubt will be
removed, but there's no way they're going to be
able to separate the evidence from one trial to
another and not consider any character evidence
was introduced for the purposes of one trial, and
there's no way the jury can separate those.

I think the Crown will admit that in this
case, in all the charges of murder against Mr.
Legere, the evidence is all circumstantial,
there's no direct evidence whatsoever, and for a
jury to sit down and decide an issue on circum-
stantial evidence, I would submit, My Lord, that
the more the Crown can bring in to, say, accuse
an accused person of some type of wrongdoing,
even if it's not just of the bare fact of murder
or killing of an individual, this compiles a
great prejudice against an accused person, so when
the jury is considering - if they're considering
a man on trial of many c¢rimes they are looking at
a risk factor. For one crime alone they might be
able to maintain a reasonable doubt attitude that
the Crown could - we can accept they have to prove
the case beyond a reasonable doubt, but when it
comes to the higher the risk of acquitting a
person, say a serial killer which the Crown is
claiming, the greater that risk, then I would
subnmit, My Lord, that the standard of proof that
is going to be needed to convict Mr. Legere is
going to be much less than that beyond a reason-
able doubt, and it‘s very likely that if a
serial killer is being tried and being tried for
all the offences at one time, that risk factor

because they don't want to take the risk of
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acquitting a serial killer who may go back and
do it all over again, the standard of proof
lessens somewhat, and I think it's - the Court
must defend the criminal justice system and
defend that standard of proof beyond a reasonable

doubt.

THE COURT: Just one comment there, and that is this

expression serial killer, that's an expression
used by the media, I haven't heard it used in

court here.

MR. FURLOTTE: That's an expression used by the media and

by bringing these charges all at once against Mr.
Legere. The Court is implying that Mr. Legere is

a serial killer.

THE COURT: Well, I'm cautioning all counsel that they

shouldn't in front of the jury be using the
expression serial killer. I don't think the Crown

have done it yet and -

MR. FURLOTTE: Well, I mean, everybody has read the

newspaper and everybody knows what everybody is
thinking, and you and I, there's no way we can
stand here and deny the fact that most of the
jurors are going to consider Mr. Legere, that
he's being convicted as a serial killer and not
just as a killer.

Last but not least, My Lord, Mr. Legere
advises me that it is highly likely in at least
one of the cases that he is going to have to take
the witness stand because he feels that if I
cannot, and he doesn't think that I'm going to be
able to rebut certain evidence against him without
his having to take the witness stand. 1In that

event, Lf Mr. Legere had to take the witness stand
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to defend himself in one of the cases, he would
be severely prejudiced in that he would be under
cross-examination for all the charges of murder
against him, because although the jury doesn't
understand that a - I suppose, an accused person
does not have to take the witness stand, he does
not have to defend himself, there are times that
it may be opportune to him to do so, and if he's
allowed to be cross-examined under - for cases of
which he for one reason or another does not want
to take the witness stand or against my advice he
ought not to take the witness stand, the Crown
would be aliowed to pose questions to him about
those offences also and if he cannot give an
answer for some particular reason to a Crown's
guestion it would almost - there would be some
implication maybe that the jury might take of
guilt because he's unable to answer a question.

I don't think it's fair to an accused person to
force him to take the witness stand in any case
and that alone, I believe, would be sufficient
grounds for a severance of counts, but regardless
of that, My Lord, I think the circumstances of the
whole case, because it's all circumstantial
evidence, that that also is grounds for severance
of counts. If the Crown had direct evidence it
wouldn't be all that bad for each or any of the
cases, but they don't have direct evidence for any
of the cases and circumstances are such that if
the Crown is allowed to present its case total
that it is likely that if Mr. Legere was tried
separately on each count he would be acquitted on

I believe at least one cof them, and I believe on
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all three, but I think definitely on at least
one, especially my position is the Flam case the
Crown has absolutely nothing except DNA evidence
and on the voir dire as Your Lordship remembers,
the Crown's witness testified that they don't
think it's proper for a person to be convicted on
DNA evidence alone, but under the circumstances
if the Flam case is tried with the Daughney case
and the Smith case, I have little faith that the
jury would ignore all the other evidence from
Smith and Daughney and still bring in a conviction
under Flam, and for those reasons, My Lord, I
believe Mr. Legere would be severely prejudiced
if all these cases were tried together and the
Crown has no legitimate reason for having them
tried together except for the possibility of
shortening the trial by approximately two weeks
to re-present DNA evidence on the Daughnev case,
and I would submit, My Lord, that when an accused
is to be tried and to be given a fair trial by an
impartial jury and not to be unduly prejudiced
that the cost of an extra two weeks of trial is

not a consideration that the Court ought to take.

THE COURT: Just before you finish, Mr. Furlotte, may I

ask you this? I'm familiar with cases where a
number of accused are being tried jointly and
applications have been made and granted for
severance of their trials on the ground that one
of the accused might be taking the stand to
testify in his own defence whereas the others
might - another accused jointly being tried would
not want to take the stand, and that has been - I

believe there are cases that suggest sometimes in
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a case like that an order for severance is made

of trials. Are you aware of any cases where an
accused charged with various counts in an indict-
ment has been permitted to sever the counts on the
ground that he might want to take the stand on one
count but not on another? I just can't think of

any case. I can't think of one arising.

MR. FURLOTTE: No, My Lord, I'm not aware of any of those

particular cases but I hardly think the Crown has
attempted to try different murder charges which
are all circumstantial evidence in the past. The
Crown has pulled - is pulling a lot of firsts in
this case, be it the preferred indictment denying
Mr. Legere the opportunity of a preliminary
hearing, be it DNA evidence. The only evidence, I
believe, that they're trying to tie Mr. Legere in
with the Smith case is again new scientific
evidence which 1is again going to have to be the
subject of a voir dire, which I do not believe
that was ever introduced into Canada before. 1It's
not DNA evidence but it's still another type of
scientific evidence which personally I don't think
there's much basis for its introduction but the
Crown believes there is. There's so many firsts
and 37 expert witnesses in this trial. I believe
one of the grounds for a severance of counts is to
show that it would be extremely trying on a jury
to have everything tried together, that there's a
good possibility that they wouldn't be able to
remember all of the evidence that was put before
the court so that they could draw a fair assess-
ment. I can honestly state that I've been working

very steadily on this case since I've been
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retained on December Sth and I have the bepefit
of all the police briefs, I have the benefit of
all my notes, I have the benefit of numerous -
the lab reports, and I cannot keep it straight in
my mind. For my sanity I'd love this separated
so 1'd know what in the heck I'm doing. How the
jury is going to handle this is beyond me and I

would have to say it's basically impossible for

them to do it.

THE COURT: Thank you very much, Mr. Furlotte. Now, Mr.

Sleeth?

MR. SLEETH: My Lord, perhaps at the outset I should note

that I'm rather astonished by my learned friend's
lack of faith in our jurors as expressed by him.
I believe they're going to be perfectly capable
if properly instructed at the end of this trial
to deal with the various issues that are going to
be put before them. Secondly I would call to his
attention the fact that he's absolutely incorrect
when he says that this would be the first time
there has ever been a situation where there have
been more than one count of murder presented in
the same indictment.

There's a decisjon, My Lord, R. vs. Haase,
a 1965 decision of the British Columbia Court of
Appeal to be found in 50 Western Weekly Reporter,
New Series, at Page 321, and also referred to in
Volume 2 of 1965 Canadian Criminal Cases at
Page 56, subseguently confirmed by the Supreme
Court of Canada in 1965, 2 Canadian Criminal
Cases, 123. Joinder of two counts on a murder

indictment was approved.
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My Lord, my learned friend made much of the
so-called prejudice that he said would exist for
his client because of the way this particular
indictment is framed. The statutory provisions
are there, the Criminal Code permits this kind
of - this joinder, and they are - the theory
surrounding a prohibition against mutiple
proceedings is well known to civil law, for
instance, and I would submit that the theory that
exists in the civil law is equally applicable here
in the criminal. First, there is the interest of
the public at large in the determination of
disputes and the finality and conclusiveness of
judicial decisions. Second, and this would no
doubt interest my learned friend, there is the
interest of the individual in being protected from
vexatious and harassing multiplication of suits.

Now, my learned friend and all of us have
gone through guite an ordeal in the last few days
trying to select a jury. If there were severance,
My Lord, I ask then what would be the situation,
what would be the prejudice against the accused
that would build up, which would accumulate in the
form virtually of a snowball as there were a
series of different murder charges brought against
this man, a series of different trials with new
jurors being asked were they able to dissuade
their mind from the things that have been said in
prior trials.

My Lord, in the well-known case here of
R. vs. McNamara, the Ontarlo Court of Appeal, and
the decision is contained at 56 Canadian Criminal

Cases, 2nd Series, at Page 193, the Ontaric Court
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of Appeal pointed out that when we deal with
severance our only issue is not simply one of
absolute necessity. The accused must establish

on a balance of probabilities that the ends of
justice require such severance. Now, is there an
embarrassment to the accused created by virtue of
a trial)l on these varying counts, and I submit, My
Lord, that in this particular case, because of the
Haase judgment, there is no special embarrassment
to be set, a so-called precedent case set for.
There is an approved principle here and my learned
friend has not in fact established the necessary
foundation to believe that on a balance of
probabilities the difficulty would arise.

I'd note, My Lord, as well, that there's no
great issue here of enormous complexity.
Ultimately there will be three counts in which
the key but not only evidence will be forensic
evidence, and there will be an additicnal count
which will follow with additiopal evidence,
circumstantial, but circumstantial evidence, My
Lord, is not a basis to turp around by itself and
declare there should be severance.

Circumstantial evidence, My Lord, is
presented in our courts on a daily basis. It is
employed constantly and has been accepted by our
courts of all levels in order to justify
convictions. The real issue, My Lord, I submit
that my learned friend should have addressed
himself to may well have been the issue of
similar fact evidence. There again, My Lord, I

would submit that the law is reasonably clear.
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There is a factual nexus, a factual legal
nexus, in these cases. The issue is one that
is not unduly complex and it is one that falls
directly within the principles in similar fact
where, for instance, in his text on similar fact,
My Loxrd, the Australian author, J.R.S. Forbes,
the text is entitled, "Similar Facts', published
by the Law Book Company Limited in 1987, and the
author in paragraph 9.19 puts it very simply:

"The difficulty does not arise if the
evidence on charge A is also admissible",

and he puts in brackets after that, '"cross-
admissible",
' - on charge B. There are various

reasons why this may be s0, one is if the

evidence on one charge is admissible

similar fact evidence on the other as

was held to be the case in Boardman and

Sutton, then there is no conflict wich

the theory of Makin on the everyday

event of a joint trial."

In paragraph 9.23 he notes that it suffices
for joinder that the charges arise out of the same
facts or, "that they constitute a series of
offences of the same or of a similar character",
and notes further that, “the courts have not
interpreted these words strictly. All that is
necessary is that the offences should exhibit such
similar features that they can conveniently be
tried together in the general interests of
justice". He notes further in Chapter 9, which
is procedural aspects on similar fact starting at
Page 215, "A case for severance only arises when
evidence on the several counts is not legally
cross-admissible®,

In this case, My Lord, the balancing of

opposing considerations as well arises, and I'd
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submit the balance of opposing considerations here
will set forth that we have a difficulty. The
ends of justice includes the administration of
justice generally, not only the interests of the
accused. For a source to that, My Lord, I would
refer you to the decision in R. vs. Racco, No. 1,
1675, 29 Criminal Reports, New Series, at Page 302
and also to be found in 23 Canadian Criminal
Cases, 2nd Series, at Page 201, where Judge
Graburn noted, "The phrase ends of justice
embraces both the interests of the accused and the
interests of the administration of justice gener-
ally". He went further, the same judge, My Lord,
in a later decision three years later, R. vs.
Freedman, 1378, 2 Criminal Reports, 3rd Series,

at Page 345, and he stated at Page 352, "While

the costs of the administration of justice is
always secondary", and I would underline and
agree, secondary, "to the question of justice and
fairness to the accused person it is not a matter
to be totally disregarded on applications for
severance".

This case, My Lord, will be an enormously
expensive case. This secondary consideration is
not one to be cast aside as lightly as my learned
friend would indicate it deserves to be.

My Lord, the facts which the Crown will be
submitting to you will disclose, I submit, in
light of the concept of similar fact evidence -
and tbere's one thing I should hasten to add,
perhaps, at this point, and I do it because of
recognition of some important details. I

realize that I am arguing, I'm touching - will
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be coming into the area of similar fact, and I'm
presently addressing the judge who sat on Alward
and Mooney and canvassed the law of similar fact
there. I'm addressing the trial judge who sat on
Ambrose and Hutchinson and addressed similar fact
there, and I know from personal experience My Lord
was the judge on Dionne #2. Similar fact evidence
was also addressed there as well. These are
subjects well known to My Lord and I do not
propose to spend a long time dealing with similar
fact as a result of your known knowledge in this
area, but with the four counts that are present
before this Court, My Lord, we will be dealing
with situations where all four of the victims nmet
their deaths at their homes in the Newcastle-
Chatham area of the Miramichi. All the victims
lived within short miles of one another. The
first victim, Annie Flam, was murdered sometime
after 10:30 p.m. on Sunday night on the 28th of
May in her home at Chatham. She was 75 years old,
My Lord, and the autopsy will reveal that her jaw
was broken by blunt force. During the same
evening, Nina Flam who lived with her was raped
and beaten.

My Lord, the bullding in which they lived,
and I'll come back to the significance of this
when we reach the Daughneys - the building in
which they lived was set ablaze by setting sepa-
rate fires in closets without using any accelerant
such as gasoline. The fires were set at different
times, and the evidence which the Crown will be
presenting to you and to the jury, My Lord, will

show that an assailant who was in that house
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remained in the building to the very last minute,
even to the point of shoving Nina Flam into the
flames, and remained in that building for a
considerable time; also that there was an attempt
made to strangle Nina Flam by an assailant using
one hand - one hand.

The next two victims, My Lord, two sisters,
Linda Lou Dauvghney and Donna Daughney, murdered at
their home in Newcastle which is no great distance
away, sometime agaln after 10:30 p.m., both these
persons were battered. There was physical assault
at the Flam residence. A knife was present at the
scene and a knife was in fact used on Donha
Daughney to slash her face and throat. At the
Flam residence a knife had been observed. These
knife wounds inflicted on Donna Daughney were to
her face and to the throat, were not life-threat-
ening but were clearly deliberate will be the
testimony of the pathologist, and they leave open
an inference of some kind of torture, but there
was a fire set here, My Lord, once more at
different places, in closets, once more without
the use of accelerants, and at different times,
and the evidence will further show that the last
fire was set only a short time before the arrival
of firemen at the Daughney home.

Finally, My Lord, the case of Father Smith
murdered in his residence near his church in
Chatham Head, New Brunswick. Now, he too was
battered, as was the case with the Daughneys. His
ribs were broken as was the case with Donna
Daughney. He received slashes to the face that

were not life-threatening but deliberately pain
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rendering, as happened with Donna Daughney, and

we will recall as well that in the Flam incident

a knife was present, and the autopsy will show the
fracturing of the cornu of the hyoid, a finding
which the pathologist will be stating is consis-
tent with one-handed manual strangulation as was
attempted on Nina Flam at the very outset back in
May, 198%, on May 28, 198S.

My Lord, we have then a series, I submit, of
similar facts, hallmark characteristics fitting
within Boardman, all of them features that stand
out within the requirements of a decision such as
Boardman and in subsequent decisions of our own
Supreme Court of Canada. The evidence of these
similar facts, My Lord, may be set up for a series
of reasons, to establish identity - it can alsc be
put up, My Lord, to establish other features such
as to rebut possible defences. 1In Olah, Brooks,

Gomes and Fong, a 1979 decision of the Saskatch-

-ewan Court of Appeal contained in 7 Criminal
Reports, 3rd Series, at Page 273, the Court noted
that, "An accused person need set up no defence" -
I'm quoting from Page 291, My Lord:

"An accused person need set up no defence
other than a general denial of the crime
alleged. The plea of not guilty may be
equivalent to saying, 'Let the prosecution
prove its case, if it can', and having =said
so much, the accused may take refuge in
silence. 1In such a case it may appear (for
instance) that the facts and circumstance
of the particular offence are consistent
with innocent intention",

which could be argued later on,

“Whereas further evidence, which incidentally
shows that the accused has committed one or
more other offences, may tend to prove that
they are consistent only with a guilty
intent. The prosecution could not be said,
in their Lordships' opinion, to be 'crediting
the accused with a fancy defence'..."
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And the Crown is entitled to submit it at this
stage.
My learned friend is correct when he says -
and he was citing the first wing of the Makin
rule in the very famous decision, My Lord,

Makin vs. Attorney General for New South Wales.

It's contained in 1894 Appeal Cases at Page 57,

a Privy Council decision, judgment by Lord
flerschell at Page 65. Lord Herschell put it some-
what more elegantly. He stated:

"It is undoubtedly not competent for

the prosecution to adduce evidence
tending to shew that the accused has
been guilty of criminal acts other

than those covered by the indictment
for the purpose of leading to the
conclusion that the accused is a person
likely from his criminal conduct or
character to have committed the offence
for which he is being tried.®

He did not provide you with the second wing,
and the second wing, My Lord, is the one that has
been applied consistently on different occasions
by the Supreme Court of Canada and by courts
across this country and indeed around the world,
from Australia to the United Kingdom. " On the
other hand", said Lord BHerschel:

"The mere fact that the evidence adduced
tends to show the commission of other

crimes does not render it inadmissible

if it be relevant to an issue before the

jury and it may be so relevant if it bears

upon the question whether the acts alleged
to constitute the crime charged in the
indictment were designed or accidental or

to rebut a defence which would otherwise be

open to the accused."

Since the decision of the Privy Council in
Makin, My Lord, our Supreme Court in 1982 in a
series of cases dealt further with the issue of

similar facts. 1In 1982, for instance, in

Sweitzer vs. The Queen, reported in 1982,

1 Supreme Court Reports, 949, 29 Criminal Reports,
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3rd Series, at Page 97, His Lordship stated - the
Court stated at Page 952 and 953 of the Supreme
Court Report:

"Similar fact evidence has been adduced
to prove intent, to prove a system, to
prove a plan, to show malice, to rebut
the defence for accident or mistake, to
prove identity, to rebut the defence of
innocent association, and for other
similar related purposes. This list is
not complete."

A similar rule exists, My Lord, under the

Federal Rules of BEvidence for United States Courts

and Magistrates. It may not be unimportant to

note this in this day of Charter where people
talk, but in our sister state to the south
evidence of other crimes - Rule 404(b) of the

Federal Rules of Fvidence for Unlted States Courts

and Magistrates:

"Evidence of other crimes, wrongs or acts

is not admissible to prove character of

a person or to show he acted in conformity
therewith. It may be admissible, however,
for other purposes such as proof of motive,
opportunity, intent, preparation, plan,
knowledge, identity or absence of mistake or
accident.”™

My Lord will recall that in the Makin judg-
ment the situation involved the uncovering of
bodies of children buried in back yards, and long
after Makin the British Court of Criminal Appeal
in a case which has been frequently decided in
later ones such as Boardman noted in cases R. vs.
Robinson, 1953, 37 Criminal Appeal Reports, Page
85, and I am referring to Pages 106 and 107, and
the Court was referring specifically to juries.

If the jury are precluded by some rule

of law from taking the view that some-

thing is a coincidence which is against

all the probabilities if the accused

is innocent, then it would seem to be a

doctrine of law which prevents a Jjury

from using what looks like ordinary common
sense."
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Buthors since that time have pointed out, for
instance, that in the case of Makin any one of us
might coincidentally, accidentally, get a
succession of houses with bad drains or dry rot,
but houses with babies buried in the back yard are
guite rare. As a result this was rare enough for
coincidence to be rejected as the explanation of
the Makins' predicament, and in a later case, more

celebrated, perhaps, of R. vs. Straffen, contained

in 1952, 2 Queen's Bench Reports, Page 91, and 36
Criminal Appeal Reports and 1952, 2 All English
Reports at Page 657, authorities have noted that
it would be quite unbelievable bad luck for
Straffen, who was a strangler of little girls for
no apparent reason and left their bedies
unmolested and unhidden, another such eccentric be
in the neighbourhood when the same thing happened.
Here, My Lord, we have a situation where
there are a series of similar facts which I have
related now to the Court. These similar facts, My
Lord, I submit, meet the hallmark tests which have
been applied since, long since the Makin judgment,
have been presented to you on innumerable
occasions in the past, but just to quickly review
we find attempted one-handed strangulation, Flam
and Smith. We find arson in Flam and Daughney. I
should note that there will also be evidence
showing a tying of the victims in the Flam and
Daughney matters. We'll show an interest in
jewellery in the Flam matter and a theft of
jewellery in the Daughney matter and a discovery
of jewellery from the Daughney residence shortly

after the Smith murder. We find sexual assault
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taking place in the Flam and Daughney residences
which leads to the discovery of the DNA. We find
violent physical beatings at all four locations.
We find the presence of a knife at the Flam
location, a use of a knife at the Daughney loca-
tion and at the Smith location.

All victims, My Lord, without exception, meet
the category of being basically defenceless.
Annie Flam was a tiny, elderly woman. Nina Flam
is not a young woman, she's an elderly woman. The
Daughney women were two middle-aged ladies and
Father Smith was an old man, an elderly man.

There was considerable time spent at the
crime scene on all occasions, My Lord. There was
a forcible entry at the Flam residence and a
forcible entry at the Smith residence. There was
an unscrewed light bulb outside the Daughney
residence and an unscrewed light bulb outside the
Smith residence. PFires were set separately
without using accelerants and at different times
in both the Flam and Daughney residences.

My Lord, I would submit there is such an
interweaving here of facts and that my learned
friend is en